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to, extend or modify existing con-
tracts, award task orders under exist-
ing contracts, or consent to sub-
contracts with such contractors. Sus-
pended contractors are also prohibited 
from conducting business with FDIC as 
agents or representatives of other con-
tractors.

§ 367.8 Causes for suspension. 
(a) Suspension may be imposed under 

the procedures set forth in this section 
upon adequate evidence: 

(1) Of suspension by another federal 
agency; 

(2) That a cause for exclusion under 
§ 367.6 may exist; 

(3) Of the commission of any other of-
fense indicating a breach of trust, dis-
honesty, or lack of integrity that seri-
ously and directly affects the min-
imum ethical standards required of an 
FDIC contractor; or 

(4) Of any other cause so serious or 
compelling in nature that it adversely 
affects the ability of a contractor to 
meet the minimal ethical standards re-
quired by 12 CFR part 366. 

(b) Indictment for any offense de-
scribed in § 367.6 is adequate evidence 
to suspend a contractor. 

(c) In assessing the adequacy of the 
evidence, FDIC will consider how much 
information is available, how credible 
it is given the circumstances, whether 
or not important allegations are cor-
roborated and what inferences can rea-
sonably be drawn as a result.

§ 367.9 Imputation of causes. 
(a) Where there is cause to suspend 

and/or exclude any affiliated business 
entity of the contractor, that conduct 
may be imputed to the contractor if 
the conduct occurred in connection 
with the affiliated business entity’s 
performance of duties for or on behalf 
of the contractor, or with the contrac-
tor’s knowledge, approval, or acquies-
cence. The contractor’s acceptance of 
the benefits derived from the conduct 
shall be evidence of such knowledge, 
approval, or acquiescence. 

(b) Where there is cause to suspend 
and/or exclude any contractor, that 
conduct may be imputed to any affili-
ated business entity, key employee, or 
management official of a contractor 
who participated in, knew of or had 

reason to know of the contractor’s con-
duct. 

(c) Where there is cause to suspend 
and/or exclude a key employee or man-
agement official of a contractor, that 
cause may be imputed to the con-
tractor if the conduct occurred in con-
nection with the key employee or man-
agement official’s performance of du-
ties for or on behalf of the contractor, 
or with the contractor’s knowledge, ap-
proval, or acquiescence. The contrac-
tor’s acceptance of the benefits derived 
from the conduct shall be evidence of 
such knowledge, approval, or acquies-
cence. 

(d) Where there is cause to suspend 
and/or exclude one contractor partici-
pating in a joint venture or similar ar-
rangement, that cause may be imputed 
to other participating contractors if 
the conduct occurred for or on behalf of 
the joint venture or similar arrange-
ment, or with the knowledge, approval, 
or acquiescence of these contractors. 
Acceptance of the benefits derived 
from the conduct shall be evidence of 
such knowledge, approval, or acquies-
cence. 

(e) Where there is cause to suspend 
and/or exclude a subcontractor, that 
cause may be imputed to the con-
tractor for which the subcontractor 
performed services, if the conduct oc-
curred for or on behalf of the con-
tractor and with the contractor’s 
knowledge, approval, or acquiescence. 
Acceptance of the benefits derived 
from the conduct shall be evidence of 
such knowledge, approval, or acquies-
cence.

§§ 367.10–367.11 [Reserved]

§ 367.12 Procedures. 

(a) FDIC shall process suspension and 
exclusion actions as informally as 
practicable, consistent with its policy 
of providing contractors with adequate 
information on the grounds that give 
rise to the proposed action and afford-
ing contractors with a reasonable op-
portunity to respond. 

(b) For purposes of determining filing 
dates for the pleadings required by this 
part, including responses, notices of ap-
peal, appeals and requests for reconsid-
eration, the provisions relating to the 
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construction of time limits in 12 CFR 
308.12 will control.

§ 367.13 Notices. 

(a) Exclusions. Before excluding a 
contractor, the FDIC shall send it a 
written notice of possible cause to ex-
clude. Such notice shall include: 

(1) Notification that exclusion for a 
specified period of time is being consid-
ered based on the specified cause(s) in 
§ 367.6 to be relied upon; 

(2) Identification of the event(s), cir-
cumstance(s), or condition(s) that indi-
cates that there is cause to believe a 
cause for exclusion exists, described in 
sufficient detail to put the contractor 
on notice of the conduct or trans-
action(s) upon which an exclusion pro-
ceeding is based; 

(3) Notification that the contractor is 
not prohibited from contracting with 
the FDIC unless and until it is either 
suspended from FDIC contracting or 
the FDIC Ethics Counselor issues a de-
cision excluding the contractor, pro-
vided however, in any case where the 
possible cause for exclusion would also 
be an impediment to the contractor’s 
eligibility pursuant to 12 CFR part 366, 
the contractor’s eligibility for any con-
tract will be determined under that 
part; and 

(4) Notification of the regulatory pro-
visions governing the exclusion pro-
ceeding and the potential effect of a 
final exclusion decision. 

(b) Suspensions. Before suspending a 
contractor, the FDIC shall send it no-
tice, including: 

(1) Notice that a suspension is being 
imposed based on specified causes in 
§ 367.8; 

(2) Identification of the event(s), cir-
cumstance(s), or condition(s) that indi-
cate that there is adequate evidence to 
believe a cause for suspension exists, 
described in sufficient detail to put the 
contractor on notice of the basis for 
the suspension, recognizing that the 
conduct of ongoing investigations and 
legal proceedings, including criminal 
proceedings, place limitations on the 
evidence that can be released; 

(3) Notification that the suspension 
prohibits the contractor from con-
tracting with the FDIC for a temporary 
period, pending the completion of an 

investigation or other legal pro-
ceedings; and 

(4) Notification of the regulatory pro-
visions governing the suspension pro-
ceeding. 

(c) Service of notices. Notices will be 
sent to the contractor by first class 
mail, postage prepaid. For purposes of 
compliance with this section, notice 
shall be considered to have been re-
ceived by the contractor if the notice is 
properly mailed to the last known ad-
dress of such contractor. Whenever 
practical, a copy of the notice will also 
be transmitted to the contractor by 
facsimile. In the event the notice is not 
sent by facsimile, a copy will be sent 
by an overnight delivery service such 
as Express Mail or a commercial equiv-
alent.

§ 367.14 Responses. 
(a) The contractor will have 15 days 

from the date of the notice within 
which to respond. 

(b) The response shall be in writing 
and may include: information and ar-
gument in opposition to the proposed 
exclusion and/or suspension, including 
any additional specific information 
pertaining to the possible causes for 
exclusion; and information and argu-
ment in mitigation of the proposed pe-
riod of exclusion. 

(c) The response may request a meet-
ing with an FDIC official identified in 
the notice to permit the contractor to 
discuss issues of fact or law relating to 
the suspension and/or proposed exclu-
sion or to otherwise resolve the pend-
ing matters. 

(1) Any such meetings between a con-
tractor and FDIC shall take such form 
as the FDIC deems appropriate. 

(2) In cases of suspensions, no meet-
ing will be held where a representative 
of the Department of Justice has ad-
vised in writing that the substantial 
interests of the Government would be 
prejudiced by such a meeting and the 
Ethics Counselor determines that a 
suspension is based on the same facts 
as pending or contemplated legal pro-
ceedings referenced by the representa-
tive of the Department of Justice. 

(d) Failure to respond to the notice 
shall be deemed an admission of the ex-
istence of the cause(s) for suspension 
and/or exclusion set forth in the notice 
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